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'HEADING OF JUDGEMENT IN ORIGINAL SUIT/CASE - D@’ » IO Xy
o : L (X
_ DISTRICT 24-PARGANAS (SOUTH) o
INTHECOURTOF :  CIVILJUDGE (SRDIVN.), STH COURT, ALIPORE
PRESENT SMT. SHARANYA SEN '
CIVIL JUDGE, ISB..DIVN ) smc Ouzﬂ’, ALI?ORE
Saturday ofthe 15*  dayof Sef}tfmbzz,. 2012
TITLE SUIT/CASENO. 187 of 2011
1.  SRISANKAR GHOSH
" e
3.
Plaintiff{s}
Petitioner(s)
. VERSUS-
" 1. SMT.RAMALA GHOSH & 9 OTHERS.
Z y
3,
- 4 ' Defendani(s)
3 ) Opposite Party(s)
NV '
;o‘eweﬂaze ~ This suit / case coming on for final hearingon &~ 2 ~11  [53~{L
E {3‘5{‘ s 2- 5““ 22-%- 190 3
§ f,"(:’: 5" of date. in the presence of 5""3"{1. BhEL,
= Advocate(s) - Plaintiff(s)
e G e 1 S — 2
: Pleader(s) Petitioner(s)
é@mﬁa{s} Defendant(s)
‘ » Defendant(s)
Picaﬁfz{s} ‘ Opposite Pany{s)

and having stood for consideration to this day, the court delivered the following judgment.

This is a suit for partition, declaration and injunction.

W.B,G.;Q{Kadm)—mm%ﬁ—ﬁ&!




_ Plamuffﬁrcagg,:;m bnef x:-; thax one Kali Charan.l
5 Ghosh ahas Kahpadaﬁhesh was: the owner of a land measuring.
: kabout 3: cottah. thﬁtak 75~:sqft. tegether with-an - one—stoned .
' bnck—bml; bulldmg, atA?:,;AnJuman Ara Begum Row, PS:’
jadavpur,xKolkataﬁS, Sald K:a.h sCharan Ghgsh' died on 10- 09—62
1eavmg behmd him: survmng his 6 sons namely, Panchanan

Ghush A_ut Kr. Ghosh;; Smlen Ghosh, Sukumar Ghosh, Rabin
Kumar Ghosh mm;zm Ghosh. as his: degal ‘heirs and . ,
representatives and-they became the owner of 1/6* portion each’ . : l
: jointly of the suit property. One of the sons of said Kali Charan

1 Ghosh mmeiy Rabin- Ghosh left the house and started living at

Cuttack. - He was unmarried-but after 1984 whareabours of saxd
}
‘ _ i " " Rabin ‘Ghosh was not;traceable by othermembers of tb,e famﬁy

N In.the yeas 1985 Sulkuspar Ghosh, the:fourth;son of Kali Charan -

A ag _)f;Ghnshiecewed a message by- a letter that
Q-),"-\“ ﬂ ﬂsgxd Rabin-Ghosh/ left the-sworld for heaven. ~Thereafier, the
1edG” = lyothers-of said Rabin Ghosh tried to take infomxaﬁou and trace
o him out but they fmled, After leaving thehouse in the year: 1922

said -Rabin’ Ghash neyer came,, back - m :the’ suit premises. «Apt

Kumar Ghosh.died in the year:1986 lLavmg behmd-,hun surviving
defendant Nos 5 to 8 as-his legal heirs and: IBPI&bEIltBUVGS Sailen ~
L Ghosh, another son of Kali Charan Ghosh ha,d glﬁed his: share in
/:'2’ x= e B

I SN TR




* TITLE'SUITNO:187 OF 2011

injunction and for other relief. < -

"-?.;,LDefe,ndant pf this su_it by ﬁlih.g written statement

 stated that Rabin Ghosh left ‘the house in the year 1972, and |

thereafter, he is not traceable and also prayed for declaration of
share in-their favour.

-

On the above pleadings following issues are-framed :- ;.

ISSUES

1) Is the suit maintainable in its present form and in law?

: B‘Q\ 2) Do the p]aintiff have any cause of action to file the suir?
N -t
A :/ 3) Whether the parties of the suit are-co-sharers in respect of
&S‘\%{\ the suit properfy?
R
S

4 4) Is the plaintiff entitled to get the decree, as prayed for?

=33

_ - 5) What other relief, if any, plainti(fis entitled to get?

To establish their respective case, plaiﬁtiﬁ' addhéed
evidence as P.W.1 and defendant No.4 adduced evidence as

D.W.1 and some documents are tendered and marked-as exhibits.

Deed being No.4272 of 1963 marked extl,

L3 . e decla:anon -marked ext.2, deed of gift No.3150 of 2005 marked
‘”c’fr Ly qms death certificate of Panchanan Ghosh, Ajit Ghosh and
i j{ S\_ mar Ghosh marked exts.4, 4(a) and 4(b), K-M.C. Tax bill and
}_::. ‘;'f,;li . T jE:ipt marked ext5 and 5/a, letter issued by K.M.C. Marked

ext 6, telegram marked ext.7, post card marked ext.8 and power of
attomey marked ext.A are the documentary evidences.

Contd. .o . E

seven years ; declaration of share of the parties of the suit ,

Sy
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TITLE SUIT NO.187 OF 2011

'DECISION WITH REASONS

Issue Nos'.l- to3

All the 3 issues are taken yp together for proper
adjudication.

This is a suit for declaration and partition, As per
plaint case, all the parties of the suit are the co-sharers of the suit
bmperty. Previously, one Kali Charan Ghosh was the owner of
the suit property and said Kali Charan Ghosh died on 10-09-62

” ' leaving behind him surviving 6 sons namely, Panchanan Ghosh,
P ot Ajit Kr. Ghosh, Sailen Ghosh, Sukumar Ghosh, Rabin'Kr: Ghosh
and Prabir Kr. Ghosh. After the demise of said Kali Charan

A & Ghos}i his 6 sens‘acquimd right, title and interest in respect of the
& suit p{opexty as per law of mhemance Plaintiff's further case is

that Rabin Kr. Ghosh left the smt premises and started living at
tﬁ"d Cuttack and he was unmarried. But after 1984 the whereabouts of
6 ::a w? y,‘saad Rabin Kr. Ghosh was not traceable by the other brothers and
&Wg other members of the family.. Along with the prayer for decree of
partition plaintiff also .prayed: for declaration of presumption of
civil- death - of said Rabin ‘Kr. Ghosh. Ext.1, title deed being
'N0.4272 of 1936 shows that by that deed one ‘Asha Lata: Mitra

o

\ transferred the property in favour of Radha Rani Dasi w/o Kali
.‘1__ Kumar Das property of Mouza-Chandpur, -Touzi No.155, J/L
No.41, Khatian No.614, Dag No0.780 measuring an -area of 3
cottah 2 chittak 28 sq.ft. land. Ext.2 is a:declaration sworm.by
- Panchanan Das, Ajit Kr Das, Sailen Das; Sukumar Das, sons of-
Kali Charan Dis alias Kali Charan Ghose that they are originally
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_ TITLE'SUIT NO.187 OF 2011

* Ghose but in the title deed;of their family Das’ was writien in
i}lace of 'Ghose'. In that deciara'tion ~arked ext.2 there is o B
: da;cnpnon of property- Ext.3 is the deed of gift executed by
Sailen- K.r ‘Ghoshin. favour ofShanka.r Ghesh. By that deed donorf
- had- giﬁed the ground floor flat measurmg about 536 sq b i i aiong b e
' with- roof nght for further construction on. the. roof ‘at premlsesr ‘
. N043 Anjuman Ana Begum Row. EXL4 (senes) are the death‘_ S
certificate of Panchanan- Ghosh Ajit KI Ghosh and ‘Sukumar
Ghosh. Ext5 is the .K_M.C, tax receipt. in ‘respect of premises
No.43, Anjuman Ara Begum Row in the name of Panchanan
Ghosh, Ajit Kr. Ghosh, Sailen Ghosh, Sukumar Ghosh, Rabin Kr.
Ghosh and Prabir Kr. Ghosh and Ext.5/a is the tax bill. Ext.6 is
1 the letter issued by Deputy Assessor Collector of KM.C. Ext.7 is
éﬂ‘ a telegram which shows that by that telegram dated 10-05-84 one
Q’S";«c T.P. Manna informed Sukumar Ghosh of 43, Anjuman Ara
wﬁ%egumRDwthatgne‘Gopah msenousiyﬂl and said T.P. Manna
o y,asked the addressee to come. Ext.8 is a post card which shows
e oa

Jir’" **" that one Manna Da.mfo_rmed that 'Gopali' is no more. He died ata
Sy . ‘ T

,
<.

e A A S 1

Defendant of: this suit by}- filing written statement and
dunng evidence as D.W.1' admmed the fact that another name of -
Rabin'Kr. Ghosh was 'Gopall and he also admitted the existence

: of telegram and letter by which information of death of said
;r : /3, ) » fGopah was commumcaxed to the predecessor of ihe parues of

A [ T RO |
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- deadis ot the Pemon'w.he;éﬁms T

~ Section 108 ‘of Indian: vadence Act stated that T
provided that when the quesuon is whethera man is alive or dead,
and it is proved that he has-not been: heard of for. seven years by
thq;;e who: would namraHy have heard ofhim- 1f he ‘had'been alive,

“ the burden of pmvmg that he-is aixve is shlﬁed to'the person who
§ 7 affimsit.

The propositions regardmg the scope of the .
presumpu{m arising under Section 108 are, firstly, the occasion

N for drawing a presumption arises when the dispute regarding the -
deathcfthepersonlsraxsed ina courtoflaw second}y, the

. presumption is a rebuttable one s thirdly, there can be no
o _yPresumption that the pesson died during or at the end of the said

e period ; and lasfly, the question as to when he died has to be
o
a7 ear >

: proved like any other fact. Before a presumption under Section
Ay o ;

108 is raised it has to be found out by making an appropriate
: enqliiry that the person has not been heard of for seven years by
those who ought to have heard of him.

/A man not heard of for seven years can-be deemed to

’ have‘-'met- with civil death and not death occasioned on His last

There are " two nmn senses in- whxch the word

nption” is us&d Fu:sdy a pr&mnptlen sometimes means
ey ,j)pthmﬂ more ‘than a- conclusmn which must be drawn until the
° > contrary is preve.d “secondly, and more frequently, it denotes a

. conclusion that a fact-exists which mnay, or must, be drawn if some

P




other fact is proved or admximd.

L o /e.cxdad in favour of .piamgx,ff.
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* . TITLESUITNO.187 OR2011

In this parucuiaf case, galmntiff's case is that i‘o: msre

than seven yeaxs ihf:y did nothear about said ’Gapail or Rabml{r. o j ;
Ghosh since 1984. But they filed before the Cﬂﬂﬁ one. teiegram o

of 1984, Ext’? which shows.that onepemanmfarmed Suiﬂzmar_- '
Ghosh that said ‘Gopali' is. senms.sly ill and one post card, Ext. o
shows that one Manna da mformed that Rabin Ghosh alias-
‘Gopali’ is dead. In this case defendant also admitted the above
fact” Parties of the suit did not deny the fact that ‘Gopali’ is dead

~ or'that he is not alive or has not been heard of.

So, on ODESﬂ}Lii appears before the Court that pam;:s

wﬂf !lns suit admitted the fact that ‘Gopall’ ahas Rabin Kr. thsims o

= *
e - S T

7

In this case, s the plaint is drafted, plaintiff has cause

of action to file the sﬁt of Qa:ﬁ{ion. Plaintiff's suit is not barred

by any law and plaintiff's suit is maintainable. On admission‘and

~ from documents i.e. ext.1 to 3and 5 {Sﬂnes) it shows that yaﬁies _
~of ﬁae suit are ﬁme c&shaze:s in m;pect of the suit ;;mpeﬁy Sa.x}en .
_ Gheﬁg-by a deed of gift had transferred his share in the property:to -

E o

»

1ssue Nos.1 10 3 are thus disposed of.

Contd.
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Issue Nos:4 and5 . & G
' Both the issues are takenup together for -adjﬁdicziﬁdn.

In this case, parties of the suit admitted‘mé fact that-
‘Gopah ‘alias Rabin Kr. Ghosh is dead: In this casé'it is the case'
of the parties of the suit ‘that-said Rabin Kr. Ghosh alias 'Gopali’
died as a bachelor and after his death his share in the property
devolved upon this brothers. Sukumar Ghosh, another son of Kali
Charan Ghosh died as a bachelor on*04-10-2009 and after his
death his share in the prdpefty devolved upon_" his brothers. It
appears from the case record that Sukumar Ghosh died on
N\ 04-10:2009 and his brother, Ajit K- Ghosh died on 09-02-83. So,
¥ share of Sukumar Ghosh devolved upon his surviving brothers i.e.,
§§\ }V' | . : o

of Sailen Ghosh and Prabir Kr. Ghosh. Deed of gift shows that
R before the death of Sukumar Ghosh Sailen Ki. Ghosh had
: - “transferred- his share in the property in favour of Shankar Ghosh.
»; ‘ At that time in tﬁe year 2005 Sailen Kr. Ghosh was the owner of

1/5 share of the suit property who transferred his share to

Shankar Ghosh, plaintiff of this suit. Shankar -Ghosh by that

Wﬂ ‘became: the owner ‘of Sailen Ghosh's 1/5% share in the
reperty along with 1/5" share of Panchanan Ghosh's 1]5"‘ share.

“sz the owner of 1/5* share andhaif share of Sukumar Ghosh's 115“' '

share i.e. 1/10® share totalling to 3/10® share and Sailen Ghosh is

the owner of half share of Sukumar Ghosh's 1/5* share i.e. 1/10”
share.

CON. oo eceinaennennd
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TITLE SUIT NO.187 OF 2011

of presumption «of civil death of Rabin KI Ghos_ﬁ alias 'Gopalf’. -

holds the view that plaintiff of this case has been able to establish
his case and entitled to get the decrec.:
Above issues are thus decided in favour of plaintiff.

-

Court fee paid is correct.

‘Hence, ST ) | S
g |

. F T,
qgﬁ_ itis ORDERED
\\,bf—‘%k“p;;‘» - - . N

_ that the suit be and the same is decreed in preliminary
form against the defendants on contest but without any cost. '

Plaintiff is entitled to gét a decree in part against the
defendal\\ts but without any cost.

_ Plaintiff do get a preliminary decree of bartition of

defendant No.10 is the owner of 1/10® share in respect_ of the 5111{_

property.

"Contd. oo -

In this case, on the basis of-ext.8 document and on’ .
. conse_nt.-of_mé,pamg’ plaintiff has been able to establish the fact -

‘Accordingly, considering all ;the aspect this court-

e suit property against the defendants declaring plaintiff's 6/25%
n the suit property and defendant Nes.1 to 4 are the owneri
s

A s of 1/25‘*‘ share each aad defendant Nos. 5 to 8 are the owner of

7 1/20% share each, defendant No.9 is the owner of 3/10% share and

i amr———

v S

P————
R—
Ry
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TITLE SUIT NO.187 OF 2011

. Parties-of this suit are given three months, time to

" effect amicable partition of the. suit .§:ap?ﬁy, faﬂmg Wimh
plaintiff will be at liberty to apply for partition of the suit property

by metes and bounds by appointing an Advocate Ceim‘zi‘iss'i{mg_r:-_-

| ﬂam;;gh Court, ) 7
' ‘The sa‘id)Comissiéner shall effect partition making
| allotments keeping as far as pm%!e the respective possession
i 1 of the parties in the smz property..
} M %1 L—
Dictated & canﬁe‘r&} by me. Civil Judge (St.Divn )
| ] gl 5% Court, Alipore
| x"—;’ﬁ‘ 24-Parganas (South)
Civil Judge (Sr Divn.)
H 5* Court, Alipore
{ 24-Parganas-(South) Ly
l ; Civn . S\jfigdiifi P At;"'“';
., .- ! : 1Ty 9 h 24p. iore
; R i . 8& et g Aﬂpcif . " . . Pira;:‘-.'il’!, ;
o St “-Parganag '
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- HIGH C{}URT F{)RM No. () 25

- DECREE IN ORIGINAL SUIT
K OJzier2O Rules 6 and 7 Code of Civil | Procedure)

— ﬁsm f-:z I‘ZLAW

'-.fwmamee A Ly

c r?nfiuuhc ig?’ afED(”
gﬁg o m 8[0: Lok Panclion ac
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gﬁﬁx iwia ?mg 2. j"\% W;g .

/0. WL %ﬂ/—x_a_,a :
W%ﬁ E et

LBHA, ﬁfi} f—w lm_& U\a)%
SRt s R
WW

Sm P hdarotns, Rl ngau.\aé’w
VWL«_L@‘} ok Fﬁi (D, 0; Qﬁf W@‘

n)




‘{”3

4 B O E TR TAP L e ;
” cp s {i;‘{} {3 35 B 5 } }1 3id o N :
M o SR A S A S L
S o i I w ‘

Ihxssmtcommgcnﬂnsdayferﬁmldasposaibafmc Lt Giw f U_WQQg’Q (‘g_{
W : m in the presence of
oI G Al prine Plaintit

Tt is ordered and decreed that “GU. Stuk _,Lua a»\;ﬁ Vmw

LK d@auﬁ—eﬁ ’ MH PWM M;ﬂjmq
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and that the sum of Rs.

be paid by the -
10 the
1 account of the costs of this suit, with interest thereon ai-i}#m of
‘percent per annum from this date 10 date of realisation. .
o *Enter here the

Given under my hand and thesea} of this Court, this* ; s of dhe

Judgement

odbeg,

el Civil Judge (Sr. Bivision)
- 5o gc T i Q11
N g 4.1 Judge 5th Court, Alipsre

N. B.— This Judge shall make an sutograph nate staling 1he date, month and year ’3_9,“"2 34-- Pargauas
on which the decres is signed and initial the corizctions of alterations, if any. : {3—
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‘COSTS OF SUIT o, 5
PlainGfl R | R Defendant SR |
m{ﬂtﬁﬂﬁ - s lb‘b — |+ Stamp for, Power = - i@ =
~2 Stamp for power o}~ Ea Smmpfmp:umasandalﬁdsvau. -1.30-
> Sumpinfpcuuqasand 9,0-, _ 13 Costof cxhlhus including copies made |'
affidavits ‘ i ~1-2P17 1 under g Bankers” Books’ Evndcpces\u‘.

4 Cost of exhibits indlids ~ & i - 18917 : :
Wummmm_ <5 w s ) 2 ';ms
Books™ Evidence Act 1891, = Wfﬁc [ el

{-“ﬁdﬁ*ﬁ feconRs. - 2 ST DG |5 Subsisience and travelling ; a.llbwmca: of

. 2 ; wilnesses (including those of pany. if
" 6. Subsistence and wavelling allowance of wit-" allowed by judge)* "
necess (including those of panty. il’nlluwcdhy 6. Process fees -
judge) - .

Je'"’?roc_:.ssfm % La-—1* Comimissioner’s Tees

8. Commissioner’s foes =5 & Demi-paper 30 =

5 Demi-paper \ '::3- ~ | 9. Costof wansmission of records ..

10. Cost of ransmission of records .. i 10. Ollmrcomallowcdundﬁthe()adem

11. Other costs allowed under the Code and <, Ol Bplen sl Onless.

Ciwlkulcsmd&dcxs. = < i1 Adjonmmmmwdmcsh{whe
added d.uﬁucwd be

12. Adjoumment costs nol paid mmk{mbcad— o asummﬁcm)‘ )
ded or deducted as the case may be) - 8 Fa

) Total - 35[L Totd - 50?0 =
NOTE 1, mpmncsshmldiﬁiyasmaspossahkfm

ﬂmrﬁumo[a}lcxhibmmchibcymymshmweumcy
muwu&mmwmmmmmduge i

vil'Rules:and Orders. vol. ). -

Nﬁfﬁlmmmuh&i&dnkofmshﬁlbcwmgh|fﬁmcmmcxhihﬁsfumwmmmfamar
ofany party (see Mote lmmlc%CiﬁiRdcsandOréus.voL S

w02

SR

L RIS & o>
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